
533

Environmental Protection Agency § 124.119

(3) An estimate of the time required;
and

(4) The requirements of § 124.74(c)(1)–
(5).

(5) If the request is submitted by an
organization, a nonbinding list of the
persons to take part in the presen-
tation.

(b) As soon as practicable, but in no
event later than 2 weeks before the
scheduled date of the hearing, the Pre-
siding Officer shall make a hearing
schedule available to the public and
shall mail it to each person who re-
quested to participate in the hearing.

§ 124.118 Submission of written com-
ments on draft permit.

(a) No later than 30 days before the
scheduled start of the hearing (or such
other date as may be set forth in the
notice of hearing), each party shall file
all of its comments on the draft per-
mit, based on information in the ad-
ministrative record and any other in-
formation which is or reasonably could
have been available to that party. All
comments shall include any affidavits,
studies, data, tests, or other materials
relied upon for making any factual
statements in the comments.

(b)(1) Written comments filed under
paragraph (a) of this section shall con-
stitute the bulk of the evidence sub-
mitted at the hearing. Oral statements
at the hearing should be brief and in
the nature of argument. They shall be
restricted either to points that could
not have been made in written com-
ments, or to emphasize points which
are made in the comments, but which
the party believes can more effectively
be argued in the hearing context.

(2) Notwithstanding the foregoing,
within two weeks prior to the deadline
specified in paragraph (a) of this sec-
tion for the filing of comments, any
party may move to submit all or part
of its comments orally at the hearing
in lieu of submitting written comments
and the Presiding Officer shall, within
one week, grant such motion if the
Presiding Officer finds that the party
will be prejudiced if required to submit
the comments in written form.

(c) Parties to any hearing may sub-
mit written material in response to the
comments filed by other parties under
paragraph (a) of this section at the

time they appear at the panel stage of
the hearing under § 124.120.

§ 124.119 Presiding Officer.
(a)(1)(i) Before giving notice of a

hearing under this subpart in a pro-
ceeding involving an NPDES permit,
the Regional Administrator shall re-
quest that the Chief Administrative
Law Judge assign an Administrative
Law Judge as the Presiding Officer.
The Chief Administrative Law Judge
shall then make the assignment.

(ii) If all parties to such a hearing
waive in writing their statutory right
to have an Administrative Law Judge
named as the Presiding Officer in a
hearing subject to this subparagraph
the Regional Administrator may name
a Presiding Officer under paragraph
(a)(2)(ii) of this section.

(2) Before giving notice of a hearing
under this subpart in a proceeding
which does not involve an NPDES per-
mit or a RCRA permit termination, the
Regional Administrator shall either:

(i) Request that the Chief Adminis-
trative Law Judge assign an Adminis-
trative Law Judge as the Presiding Of-
ficer. The Chief Administrative Law
Judge may thereupon make such an as-
signment if he concludes that the other
duties of his office allow, or

(ii) Name a lawyer permanently or
temporarily employed by the Agency
and without prior connection with the
proceeding to serve as Presiding Offi-
cer;

(iii) If the Chief Administrative Law
Judge declines to name an Administra-
tive Law Judge as Presiding Officer
upon receiving a request under para-
graph (a)(2)(i) of this section, the Re-
gional Administrator shall name a Pre-
siding Officer under paragraph (a)(2)(ii)
of this section.

(b) It shall be the duty of the Presid-
ing Officer to conduct a fair and impar-
tial hearing. The Presiding Officer
shall have the authority:

(1) Conferred by § 124.85(b)(1)–(15),
§ 124.83 (b) and (c), and;

(2) To receive relevant evidence, pro-
vided that all comments under §§ 124.113
and 124.118, the record of the panel
hearing under § 124.120, and the admin-
istrative record, as defined in § 124.9 or
in § 124.18 as the case may be shall be
received in evidence, and
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(3) Either upon motion or sua sponte,
to change the date of the hearing under
§ 124.120, or to recess such a hearing
until a future date. In any such case
the notice required by § 124.10 shall be
given.

(c) Whenever a panel hearing will be
held on an individual draft NPDES per-
mit for a source which does not have
an existing permit, the Presiding Offi-
cer, on motion by the source, may
issue an order authorizing it to begin
discharging if it complies with all con-
ditions of the draft permit or such
other conditions as may be imposed by
the Presiding Officer in consultation
with the panel. The motion shall be
granted if no party opposes it, or if the
source demonstrates that:

(1) It is likely to receive a permit to
discharge at that site;

(2) The environment will not be irrep-
arably harmed if the source is allowed
to begin discharging in compliance
with the conditions of the Presiding Of-
ficer’s order pending final agency ac-
tion; and

(3) Its discharge pending final agency
action is in the public interest.

(d) If for any offshore or coastal mo-
bile exploratory drilling rig or coastal
mobile developmental drilling rig
which has never received a finally ef-
fective permit to discharge at a ‘‘site,’’
but which is not a ‘‘new discharger’’ or
‘‘new source,’’ the Regional Adminis-
trator finds that compliance with cer-
tain permit conditions may be nec-
essary to avoid irreparable environ-
mental harm during the nonadversary
panel procedures, he may specify in the
statement of basis or fact sheet that
those conditions, even if contested,
shall remain enforceable obligations of
the discharger during administrative
review unless otherwise modified by
the Presiding Officer under paragraph
(c) of this section.

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe
Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42
U.S.C. 6901 et seq.))
[48 FR 14264, Apr. 1, 1983, as amended at 48
FR 39620, Sept. 1, 1983]

§ 124.120 Panel hearing.
(a) A Presiding Officer shall preside

at each hearing held under this sub-

part. An EPA panel shall also take part
in the hearing. The panel shall consist
of three or more EPA temporary or
permanent employees having special
expertise or responsibility in areas re-
lated to the hearing issue, none of
whom shall have taken part in formu-
lating the draft permit. If appropriate
for the evaluation of new or different
issues presented at the hearing, the
panel membership, at the discretion of
the Regional Administrator, may
change or may include persons not em-
ployed by EPA.

(b) At the time of the hearing notice
under § 124.116, the Regional Adminis-
trator shall designate the persons who
shall serve as panel members for the
hearing and the Regional Adminis-
trator shall file with the Regional
Hearing Clerk the name and address of
each person so designated. The Re-
gional Administrator may also des-
ignate EPA employees who will provide
staff support to the panel but who may
or may not serve as panel members.
The designated persons shall be subject
to the ex parte rules in § 124.78. The Re-
gional Administrator may also des-
ignate Agency trial staff as defined in
§ 124.78 for the hearing.

(c) At any time before the close of
the hearing the Presiding Officer, after
consultation with the panel, may re-
quest that any person having knowl-
edge concerning the issues raised in the
hearing and not then scheduled to par-
ticipate therein appear and testify at
the hearing.

(d) The panel members may question
any person participating in the panel
hearing. Cross-examination by persons
other than panel members shall not be
permitted at this stage of the proceed-
ing except when the Presiding Officer
determines, after consultation with the
panel, that the cross-examination
would expedite consideration of the is-
sues. However, the parties may submit
written questions to the Presiding Offi-
cer for the Presiding Officer to ask the
participants, and the Presiding Officer
may, after consultation with the panel,
and at his or her sole discretion, ask
these questions.

(e) At any time before the close of
the hearing, any party may submit to
the Presiding Officer written questions
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